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DETAILED ACTION 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1 . 1 14, and the fee set forth in 37 CFR 1 .17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. Applicant's submission filed on March 16, 2007 has been entered. The text of 
those sections of Title 35, U.S. Code, not included in this action can be found in a prior Office 
action. 

2. Claims 11,14, 21-25, and 27-32 are pending. 

3. In Paper No. 5, applicant elected with traverse phenolic acid, specifically cinnamic acid 
for species D. 

4. Claims 11, 14, and 21-33 are examined on the merits solely in regards to the elected 
species. 



Claim Rejections - 35 USC § 102 
5. Claims 11,14, 21-25 and 27-32 are rejected under 35 U.S.C. 102(b) as being anticipated 
by US Pat. No. 5,320,861 for the reasons set forth in the previous Office action. 

All of applicant's arguments regarding this ground of rejection have been fully 
considered but are not persuasive. Applicant argues that US '861 does not teach the claimed 
cranberry extract because the cranberry extract in US '861 is not enriched above and beyond the 
amounts found in a cranberry presscake. However, applicant's specification admits that the 
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Tomah presscake of US 6 861 is enriched above and beyond a conventional cranberry presscake. 

This is explicitly stated on page 6 of the specification: 

The term "Tomah presscake" refers to a particularly preferred presscake described in 
U.S. Patent Nos. 5,320,861 and 5,320,861 [sic] which contains higher levels of desirable 
phytochemicals than are present in presscake made via conventional methods. In 
particular, decharacterized cranberry fruit in the form of "Tomah presscake" contains 
higher levels of anthocyanins, phenolic acids and proanthocyanidins than that found in 
presscake produced through conventional methods.. .The term "phenolic compound" 
refers to... cinnamic acid... (see page 6, lines 3-8, 15 and 19, emphasis added)... 

In addition, Table 12 of applicant's specification compares the Tomah presscake with a 
conventional presscake and shows that the Tomah presscake is enriched in phenolic acids. Thus, 
since the product of US '861 is enriched above a conventional presscake, the claimed 
composition is considered anticipated by the product of US c 861 . 

Applicant also argues that the product of US 6 861 does not teach isolating the claimed 
compounds in "sufficient and pure quantities" above and beyond the compounds found in the 
Tomah presscake. However, applicant's claims currently do not claim isolated compounds. In 
fact, applicant has previously argued that the term "cranberry extract enriched for" does not read 
on the isolated compounds (see applicant's response submitted June 6, 2005). No where does 
applicant's specification state that they produced a cranberry extract that was enriched in 
phenolic acids in amounts greater than those found in US '861 . The specification only teaches 
that active compounds can be isolated from the Tomah presscake of US £ 861. The current 
claims do not claim isolated compounds. In addition, even if the claims did read on isolated 
compounds, the elected compound, cinnamic acid, is a well known chemical (see Office actions 
of March 27, 2002 and August 18, 2003). 
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In addition, applicant argues that the Tomah presscake of US '861 does not comprise the 
novel ratios of compounds found in the current invention. However, applicant has not claimed 
any specific ratios. Applicant also argues that US '861 does not teach using the product in an 
amount effective to product the claimed effects on cancer or hypercholesterolemia. However, all 
of applicant's examples of biological activity specifically use the product of US '861. Thus, the 
product of US '861 clearly would have the same biological activity as claimed in the current 
composition. A recitation of the intended use of the claimed invention must result in a structural 
difference between the claimed invention and the prior art in order to patentably distinguish the 
claimed invention from the prior art. If the prior art structure is capable of performing the 
intended use, then it meets the claim. Thus, the claimed product clearly is anticipated by the 
product of US '861. 

6. No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Susan Coe Hoffman whose telephone number is (571) 272-0963. 
The examiner can normally be reached on Monday-Thursday, 9:30-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Terry McKelvey can be reached on (571) 272-0775. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272*1000. 




